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Means of escape from fire passive features and reasonable
grounds. Code compliance issues;
A Discussion Paper; this is a work in progress and subject to
updates
(comments, critique and feedback is appreciated)
1. Introduction;
Recently there has been a trend to increase the claim for weathertight and other building defect
issues to include the work that might be required as a consequence of the building consent for the
repairs that under s112 must include an upgrade for means of escape from fire. This has coincided
with changes to the fire safety clauses and directions as to what is required to assess a building if it
has a specified system that requires a compliance schedule.
The intention of s112 had been to accept non compliance of older buildings because of the
economic cost to upgrade for the code clauses but making an exception for Means of escape from
fire clauses and also disabled access if applicable. This recognised that many old buildings could have
poor fire safety features and when a building was being worked on this was a good opportunity to at
least ensure that basic escape routes and warning systems were in place. It was accepted that other
fire clauses such as protection of other property and vertical and horizontal fire spread were not
generally part of these requirements. S112 only nominated the Means of Escape clauses and this
reference rather than to the Fire Safety clauses in general indicates that parliament intended this to
be a narrow focus. (Means of Escape is a defined term in the act and this is discussed later.)
During reclad work in recent times it is not uncommon to find defects in the fire and sound
separations in multi‐dwelling buildings. These can range from non existent separations to holes to
damage to fire rated walls from subsequent work or penetrations not sealed correctly when built
Claims have generally two strands;
1. Allegation of breaches of the code in particular the C fire safety clause’
This has two parts;
a. Allegations that the building work was not compliant to CAS1 as constructed in say
2005.
b. the work was not code compliant when built and is not today.
2. Considerable work that is then being claimed to be done to satisfy the s112 Means of
Escape from Fire upgrade requirements triggered by a building consent application.
These are similar arguments as have been run in leaky claims and allowed over the years . It must be
remembered that NZ’s 10 year long stop period for claiming for building defects encourages a catch
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all mentality when a claim is made as this may be the only chance for a building owner to get a claim
settled through the courts.
During the leaky decade just past there was little discussion of code compliance except for an
underlying belief that E2 required buildings to not leak and B2 Durability required them to be
durable so leaky homes was perceived as a failure of both.
There was little attempt to defend the construction particularly from council who were more
focused on implicating other parties than defending their position.
There was no discussion on whether E2 allowed for a leak that could be repaired or what constituted
Normal Maintenance under B2. Regular maintenance is now recognised in E2As1 the acceptable
solution which means the deemed to comply solution has an allowance for failure and premature
failure but this has yet to be argued in court as a defence.
The possibility of failure of a compliant solution and who is responsible for ongoing compliance
should have been argued at the first proceedings but it was not done (or done successfully) and
precedents were then set and built on. (Colleen Dicks case etc)
3. The basis of a claim.
Council usually have a particular claim against them based on the duty of care they owe to home
owners. This same duty of care is not applied to commercial owners as they have ways to manage
economic loss and risk. Council’s statement of consent and compliance are based on whether there
was reasonable grounds to issue the CCC or consent.
Due to long stop period claims are now coming forward for BA 2004 consents. If the consent was
issued under the Building Act 2004 then the CCC issued that the building work on reasonable
grounds complied with the building consent. The building consent was issued on the building work
complying with the building code
The reasonable grounds argument is an important aspect to this.
Fire stops to gaps and penetration are general requirements commonly inspected and understood to
maintain smoke and fire separations.
Failure to provide these is a failure of the acceptable solution but it may not be a failure of the code
clause if the design and construction mitigates the defect. Providing stops ensures compliance but
their omission is not automatically a breach of the code clause. (ie deemed to comply with
prescribed details does not mean non compliance with the code clause but can only mean only the
acceptable solution).
Acceptable solutions are worst case solutions and an as built assessment is required to establish a
breach of the code clause which must also be a likelihood of a failure of the performance criteria and
the functional requirement.
Other parties may also owe a duty of care but may have a contractual relationship as well.
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4. The current Building consent application;
Prior to proceedings a consent is applied for. The emphasis seems to be on upgrading the building to
the present requirements. This is perceived as compliance with the current acceptable solution or as
nearly as reasonably practical (ANARP) which should be a commonsense approach to what is there
and what is missing and an appreciation of what could be done but is instead perceived as a
mandatory requirement to close the gap.
S112 only requires upgrade with means of escape from fire. But the questions are raised as to what
this covers when other issues are suspected or apparent and the level of certainty required.
5. The consent issues
The ‘building work’ is defined in the act as the work for in connection with the construction
alteration demolition or removal of a building” or the work to the building not the building itself
unless the building work is a new building.
A determination 2010‐80 stated that;

Dangerous is defined in the act as ;
121 Meaning of dangerous building
(1) A building is dangerous for the purposes of this Act if,—
(a)
in the ordinary course of events (excluding the occurrence of an
earthquake), the building is likely to cause—
(i)
injury or death (whether by collapse or otherwise) to any
persons in it or to persons on other property; or
(ii)
damage to other property; or
(b)
in the event of fire, injury or death to any persons in the building
or to persons on other property is likely.
(2) For the purpose of determining whether a building is dangerous in terms
of subsection (l)(b), a territorial authority—
(a)
may seek advice from members of the New Zealand Fire Service
who have been notified to the territorial authority by the Fire Service
National Commander as being competent to give advice; and
(b)
if the advice is sought, must have due regard to the advice.
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So council cannot act unless the building is dangerous or insanitary and they cannot act because
they think the building is non compliant and the owner chooses the extent of the building work if
done to a building but cannot be made to upgrade for any code clause except for Means of escape
from fire and disabled access under s112.
Strictly councils are not the arbiters of code compliance; Under s19 this is the domain of the
compliance documents, product certification and the determination process under s178. It is a moot
point but a failure to be satisfied is really just that and councils do not determine non compliance
which requires evidence of a breach. Compliance is not determined by council but they do need to
be satisfied on reasonable grounds to issue the building consent and the CCC that follows the
completion of the work. If there is a doubt as to compliance the appropriate resort is to the
determination process under s178.
Council policy is often risk averse and driven by council self interest rather than the strict letter of
the law. To be fair the courts have been somewhat unfair in attributing liability to council which
while generally at a lower level say 20% under joint and several in NZ law the ratepayer often ends
up picking up all the costs.
6. The code clauses;
S17 of the building code says that the building work has to comply with the building code. The
building work is the work to the building and this has to comply not the building.
There has to also be a distinction between the objective of the building act that the building shall
comply with the building code on reasonable grounds and the requirement for building work to
comply.
Code clauses are made up of 3 parts the objective (the aim) the functional requirement (the thing
the building must do to satisfy the objective and performance criteria (the qualitative and
quantitative criteria that must be met to satisfy the functional requirement
The C clauses are contained in the building code and are under s17 required to be complied with
when building work is undertaken. (this applies to both consented and un‐consented work.)
Under s22 Compliance documents are solutions deemed to comply with the coded clause and under
s25 they may be acceptable solutions or verifications methods but cannot contain contractual or
commercial requirements or (b) relate to regulatory approvals or waivers or (c) be inconsistent with
this act or regulations and s405 to 413 (may reference standards and codes of practice)
Verification methods are methods that verify compliance such as tests and standards This is not
applicable to fire as only C/VM1 applies to solid fuel appliances.
To satisfy a code clause the designer may nominate an acceptable solution to demonstrate
compliance. These are prescriptive solutions that are deemed to comply under s19 . There are 6
ways to comply an acceptable solution is a way to comply but as stated in s23 doing so is not the
only way to comply. In other words an acceptable solution is deemed to comply but non compliance
with one is not necessarily non compliance with a code clause.
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7. The C clauses fire safety clauses and the relevant acceptable solutions;

Then;
The code clause fire safety clauses current at time of construction in
2005 were C1‐C4.

This is one of the few clauses to be significantly changed since 1992
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8. The new fire clauses;
What they mean? The clauses were changed in 2013; C1 now contains the objectives for all the C clauses The functional requirements were
rearranged The new clause are more quantitative and set verifiable numbers whereas the old clauses were more qualitative and requirements
were appropriate , adequate and likely ….
There is no clause called “Means of Escape from Fire” (as there was with the C2 clause circa 2005)
There is Movement to a place of safety which could be understood to mean the same. If so the application should be similar.
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9. The acceptable solution was also revised at this time and is now presented as an
acceptable solution for the particular purpose Risk group.

CAS2 as an example states

This format makes
assessments somewhat easier with the means of escape from fire for example is now part 3 of
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the acceptable solution and includes fire separations such as 3.9.5 (but this is not all fire
separations)

An acceptable solution is a deemed to comply solution under the building Act. These are
prescriptive documents that are based on history and experience in NZ together with standards
accepted in the industry. They may not be verifiable solutions but stand as acceptable standards.
They are understood to be worst case solutions that are robust and allow for a range of designs
and complexity and choice of materials. They have inherent contingency in them.
It is a mistake to consider a failure to comply with a prescriptive requirement of an acceptable
solution as a breach of a code clause. The worst that should be said is that non compliance
means that the solution cannot be relied on to demonstrate compliance. A breach requires
evidential basis for failure of a performance criteria of a relevant code clause or at least a
likelihood that this will occur.
In this way there is a significant separation between a failure to comply with an acceptable
solution and the point that this becomes a breach of the code clause.
S17 for example requires building work to comply with the building code but this does not mean
comply with an acceptable solution unless it is referenced under s20 as the only solution. This
provision has yet to be invoked in NZ.
Likewise s40 makes it an offence for a person to be carrying out building work except in
accordance with a building consent (and an offence not to unless exempted under s41).
There is no offense attributed to a failure under s17.
When considering a failure of means of escape the same distinctions need to be applied.
10. S112
The Building Act 1991 s8 specifically excluded existing building from compliance with the building
code. This was not stated in the 2004 Act but is reflected in the powers of council and parts of the
Act. S112 provides the exception and applies when an owner elects to apply for a building consent
for alterations to an existing building. S112 limits council power to require certain work to be done.
The intention of s112 was to capture buildings with inadequate means of escape (fire alarms and
escape routes) and get those critical features into buildings to make them safer not capture the
minor defects in recent work. Having said that every prudent builder and owner would address any

A L Building Consultant Ltd
Phone: 09 446 0052 |
www.buildingconsultant.co.nz

Means of escape from fire, passive features; A discussion paper
r e v i s e d N o v 2 0 1 7 Page 17 of 24

issues they find in the course of the work but this shouldn’t be the driver for the work in the first
place.
This is no different from the owner who elects to maintain compliance by diligent repairs and
maintenance and the decision remains with them.
The section protects owners of buildings from council demands to upgrade and makes upgrade
optional and the prerogative of the owner. Unless dangerous or insanitary definitions apply (in
which case work to make not dangerous or insanitary is the limit of council power. Apart from this
the council cannot determine or require a scope of work.
Alterations to existing buildings
112
Alterations to existing buildings
(1) A building consent authority must not grant a building consent for the
alteration of an existing building, or part of an existing building, unless the
building consent authority is satisfied that, after the alteration,—
(a)
the building will comply, as nearly as is reasonably
practicable, with the provisions of the building code that relate to—
(i)
means of escape from fire; and
(ii) access and facilities for persons with disabilities (if this is a
requirement in terms of section 118); and
(b)
the building will,—
(i)
if it complied with the other provisions of the building code
immediately before the building work began, continue to comply with those
provisions; or
(ii) if it did not comply with the other provisions of the building code
immediately before the building work began, continue to comply at least to
the same extent as it did then comply.
(2)
Despite subsection (1), a territorial authority may, by written
notice to the owner of a building, allow the alteration of an existing building,
or part of an existing building, without the building complying with
provisions of the building code specified by the territorial authority if the
territorial authority is satisfied that,—
(a)
if the building were required to comply with the relevant
provisions of the building code, the alteration would not take place; and
(b)
the alteration will result in improvements to attributes of the
building that relate to—
(i) means of escape from fire; or
(ii) access and facilities for persons with disabilities; and
(c)
the improvements referred to in paragraph (b) outweigh any
detriment that is likely to arise as a result of the building not complying with
the relevant provisions of the building code.

The exceptions are Means of Escape from Fire and Disabled access. The other clauses only need to
continue to comply with the other clauses to the extent they comply already. The meaning of this
clause has been settled law by determination 2003‐10
Disabled access and facilities generally only applies to public building and is not considered here.
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Upgrade of Means of escape from fire certainly means install escape routes in a building that does
not have them and this is a common problem with polder building built be fore even the most basic
fire requirements were required. It is arguable that it should even be considered where compliance
has been considered and designed for post 1992 and the building code considered because there
must ne a basic level of compliance. When smoke alarms were introduced as mandatory this was
included in means of escape to capture existing dwellings in NZ.
11. What does Means of Escape from fire mean? What are the means?
“Means of escape from fire “, is a defined term and this must be referred to and inform the
subsequent interpretation and conclusions.
means of escape from fire, in relation to a building that has a floor area,—
(a)
means continuous unobstructed routes of travel from any part of the
floor area of that building to a place of safety; and
(b)
includes all active and passive protection features required to warn
people of fire and to assist in protecting people from the effects of fire in the course
of their escape from the fire
The passive warning features are the alarms and passive features to protect people from the affects
of fire in the course of their escape from the fire are those associated with the means of escape.
That is the fire separations that from the escape route if they are there but not the fire separations
that satisfy other clauses such as spread of fire and protection of other property.
The affect of a defined term means that where this term is used in the act the meaning must be
applied. The meaning of “means of escape from fire” must be something less that all the fire clauses
or it would simply say this and the need to define the means would not be required.
The key in my view is to understand that the consideration is to the “means” that allow the escape
It does not include all the fire clauses but only that related to the means of escape from fire. If it
meant all the fire separations it would say this, if it mean all fire separation it would not have to
state in the course of their escape from the fire (or it could just say “from the fire”)
Passive fire separations associated with the Means of Escape only need to be considered, these
include the fire walls that form a safe path, and fire and smoke doors in that path. It includes the fire
alarms that warn people of the fire and allow them to make their escape including smoke detectors
required to protect sleeping spaces but which many existing properties lack.
S112 also considers means of escape from fire.
It states;
(1) A building consent authority must not grant a building consent for the
alteration of an existing building, or part of an existing building, unless the
building consent authority is satisfied that, after the alteration,—
(a)
the building will comply, as nearly as is reasonably practicable, with the
provisions of the building code that relate to—
means of escape from fire
If there are provisions identified that don’t comply then (b) applies
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(b) the building will,—
(ii) if it complied with the other provisions of the building code
immediately before the building work began, continue to comply with those
provisions; or
(ii) if it did not comply with the other provisions of the building code
immediately before the building work began, continue to comply at least to
the same extent as it did then comply.
This means that if the building didn’t comply with the building code before the alteration it doesn’t
have to after but that the work cannot make it worse. This requirement to upgrade means of escape
only applies to the means of escape clauses and not all the clauses such as protection of other
property and vertical and horizontal spread and surface finishes (except for the finishes in the
escape route perhaps).
Surface finish is a contentious area as smoke generated from a fire can intrude into escape path but
then it is perhaps not the clear unobstructed path and no longer the escape route from fire. This
issue needs further consideration. In my view only surface finishes in a safe path should be
considered in respect to means of escape as the fire (and its affects) in other parts of the building
are what we are escaping from.

12. What does “As Nearly as Reasonably Practicable” (ANARP) mean?
(yet to be considered………………….)
The requirement to meet the current requirements is allowed a discretion under 'as nearly as
reasonably practicable' (ANARP) and provides wriggle room for reasonable grounds and uncertainty
as well as recognising that inadequate means of escape would be addressed when a building consent
was applied for. .

13. Specified systems and passive fire features
When specified systems are present and a compliance schedule is triggered the IQP
responsible for annual checks must also consider means of escape. This includes the passive
features associated with that means of escape. Recent MBIE guidance documents have
confused this and created ambiguity
These state that fire separations are prescribed as specified systems in the Building Regs
2005. This is strictly not correct the regs state that;

(a)
(b)
(d)

15,Any or all of the following systems and features, so long
as they form part of a building’s means of escape from fire, and so
long as those means also contain any or all of the systems or
features specified in clauses 1 to 6, 9, and 13:
systems for communicating spoken information intended to
facilitate evacuation; and
final exits (as defined by clause A2 of the building code); and
(c) fire separations (as so defined); and
signs for communicating information intended to facilitate
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evacuation; and
(e) smoke separations (as so defined).
(emphasis added)
1 to 6, 9 and 13 includes ;
Schedule 1 Specified systems
1 Automatic systems for fire suppression (for example, sprinkler
systems).
2. Automatic or manual emergency warning systems for fire or
other dangers (other than a warning system for fire that is entirely
within a household unit and serves only that unit).
3. Electromagnetic or automatic doors or windows (for example,
ones that close on fire alarm activation).
4. Emergency lighting systems.
5. Escape route pressurisation systems.
6. Riser mains for use by fire services.
9. Mechanical ventilation or air conditioning systems.
13. Smoke control systems.
So passive features only need to be considered for a compliance schedule where
they form part of the means of escape and they involve a building with a specified system
noted in 1‐6, 9 and 13 above.
There has been a move to include all fire separations as they indirectly provide
protection from fire and allows an occupant time to escape but this is the function of
alarms in their property. Neighbours are protected by “other property” and “vertical and
horizontal spread provisions” and these are not these are not the means of escape (unless
they actually form the “means’ (provide safe paths etc)). Fire separations associated with
open paths by there nature are not dependent on fire separations for their performance.
Concerns related to
This misinterpretation (that all fire separations need to be considered because
they are always in the means of escape or ‘we need to protect people at the start of their
escape as well’) is becoming a prevailing view and was expressed in recent MBIE
determination 2016‐048 Shirley Rd.
(https://www.building.govt.nz/assets/Uploads/resolving‐
problems/determinations/2016/2016‐048.pdf)
This was expressed as a consensus among experts that was not necessarily the
case. The issue was not discussed in detail in this determination and the meaning of
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means of escape not considered (except for reference in appendix). This is a serious
omission
A higher court ruling is needed to clarify and uphold the correct meaning of
means of escape and relationship of fire separations to these means. Until the law is
settled the issue is live and open to question. There is always danger that poor decisions
set the bar and to some extent this is what happened with leaky homes with very few
decisions actually compliance based but often predicated on the assumption that the
code required “that building shall not leak”.

14. Reasonable Grounds meaning;
Recently this was the subject of submissions during the course of the appeal against the
determination 2015/073 (Huhana Davis –Auckland Council CIV 2015 004 1721) where we argued
that council had not established reasonable grounds to issue a NTF.
The council legal submission included the following argument;

A L Building Consultant Ltd
Phone: 09 446 0052 |
www.buildingconsultant.co.nz

Means of escape from fire, passive features; A discussion paper
r e v i s e d N o v 2 0 1 7 Page 22 of 24

‐
We accept this understanding of reasonable grounds and it should be consistently applied to all
instances when this threshold is referenced in the Building Act.
It follows that in the case of the issue of a CCC that the basis for issuing there must be an “objective
and credible basis” but this does not have to be compelling or certain grounds to be justified for
issuing a CCC. In other words; the grounds for issuing a CCC are satisfaction on “reasonable
grounds” and not “certainty or some absolute proof”.
This should be understood as based on the inspections that a council inspector is expected to
undertake and supported by the inspections at different stages of construction. It can not be an
invasive destructive investigation that no owner would tolerate in anew building.
It follows that this can be a relatively low level of satisfaction but a CCC could not be issued if there
was evidence of failure or objective non‐performance or evidence of failure on a visual inspection.
Members of the New Zealand Building Surveyors Institute, RCIS and other experts have considerable
skill and experience in assessing performance and damage in existing dwellings. This is founded on
recent leaky homes assessments that established invasive inspections with destructive investigation
as the basis for their evidential reports.
The high level of proof required to establish damage scope of repair for a legal claim are not
appropriate to the quite different test for the issue of a CCC or a building consent. This is because
absolute proof of performance is impossible without removing all the cladding and seeing all the
areas to verify what has been happening. This is a critical factor in council actions that has been
poorly argued in leaky claims but I am not responsible for the strategies run in councils defence to
date but we do live with the legacy of short‐sighted legal opinions that now manifest as risk averse
policies.
Is it reasonable for a council inspector to undertake a comprehensive invasive investigation to
establish performance (or non conformance)?
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15. Conclusion;
Defects and imperfect construction is not evidence of a code breach unless this can be
demonstrated that it compromises the code clause to such an extent that the performance criteria
cannot be satisfied. This test is to the building and not the building element. While compliance with
an acceptable solution gives confidence in that satisfaction non conformity with an acceptable
solution requires a further assessment of the building and its particular attributes. Acceptable
solutions are worst case solutions. While I accept that this higher level of assurance certainly
satisfies compliance it is to a very high level and certainty this is not the level required for
“reasonable grounds”. The uncertainty that remains in all construction and inherent in any design
for whatever code clause must be subject to common sense and a proper risk assessment of what is
reasonable and likely.
In terms of the fire clauses the performance criteria are now very quantitative and require an
analytical approach based on science which is not easily undertaken. But an assessment must at
least include the factors that mitigate the concerns that may be present. This is particularly the case
with matters relating to means of escape from fire which is required to be considered under s112
and the passive features such as fire separations and warning systems associated with that Means of
Escape.
A proper appreciation for what constitutes is ‘means of escape’ is required to properly inform the
inspection of fire separations that are associated with specified systems and part of compliance
schedules.
We experts are criticized as much for what we miss as for what we may see. While a building
surveyor may hit the money because he knows the likely places for failure it is very difficult to
establish an affirmation of certainty in performance.
In other words we are able to prove non compliance with discrete evidence but “proving”
compliance is impossible without significant damage to the cladding to prove “it isn’t broke”. This
lack of certainty and doubt is the domain of normal maintenance and an owners ongoing duty to
maintain compliance (at their own risk).
Another complication is the concept of future likely damage allowed for in the WHRS act that while
intended to cover inevitable damage from current leaks was at times allowed to be no more that
future likely leaks with ‘likely’ based on expert opinion difficult to refute. It also gave licence for the
hidden defects yet to be discovered (or not).
A breach of compliance must in return be an evidential basis that is more than just the possibility of
non compliance but must demonstrate a likelihood of failure of the code clause. This is different
from the reasonable grounds that a council is only required to establish but for a contravention to
occur the breach must be quantifiable and evidentially based.
The test of non compliance must then also involve an evaluation of whether the reasonable grounds
of satisfaction existed and the failure of compliance that if it falls into the area of certainty must
become the responsibility of the current owner as part of normal maintenance and regular
maintenance required to maintain the level of compliance that the owner requires as their
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prerogative under the building act. This cannot be imposed on an owner and it follows if an owner
chooses to upgrade then this should not fall to other parties in proceedings.
This same evaluation should be made to s112 and means of escape which must be based on proper
interpretation of what ‘means of escape from fire’ means but also allows for imperfect construction
and uncertainty as long as the building is not dangerous.
This must be the basis of any claim also.
(This discussion paper is a work in progress and will be updated from time to time….Nov 2017)
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